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Community Foundations 
 

Structure and compliance requirements 

1 Outline 
1.1 What does this overview cover? 

This overview is intended to assist boards, executives, advisory committees and 
anyone connected with community foundations understand the structure, and the 
rules and restrictions of operating a community foundation. 
The overview concentrates on grantmaking requirements. 

Understanding what a community foundation can and cannot do is essential not 
only to those doing the grantmaking, but essential also for those marketing and 
fundraising for the community foundation. 
This is essential reading for all new board members and staff. 

This paper does not cover compliance and governance requirements of the 
incorporated trustee, such as the ASIC and Corporations Act requirements, nor 
fundraising issues. Freehills has separate papers for "Director's duties and 
governance for charitable organisations", "Reporting obligations for companies" 
and "Fundraising - tax deductibility and GST". 

1.2 Terminology 
In this paper the following terms are used to refer to the entities making up a 
community foundation: 

• DGR trust – means the public ancillary trust which is endorsed by the ATO as 
tax deductible; 

• Charitable entity – means either the trustee company, if the structure only has 
one trust, or the charitable trust, if the structure has two trusts (see section 2.1); 

• DGR – means deductible gift recipient as endorsed by the ATO which means 
the entity can receive tax deductible gifts; 

• TCC – means a tax concession charity as endorsed by the ATO which means 
the entity is exempt from income tax and may have other tax concessions. 

 

2 Structure of Community Foundations 
2.1 A trustee and one or two trusts 

Community Foundations generally consist of an incorporated trustee (either a 
company limited by guarantee or an incorporated association) and either one or two 
trusts. 
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One of the trusts will be endorsed as a DGR as a public ancillary trust. Its purpose 
is to raise funds and make grants to charitable ‘doing’ DGRs (see section 4). 

The incorporated trustee will be charitable, and if the foundation chooses to have 
another trust this will be charitable. The activities of the incorporated trustee and 
charitable trust are fundraising and charitable activities. There is no legal reason to 
set up a charitable trust, though some community foundations have chosen to. In 
this paper the activities of the incorporated trustee, or the charitable trust, if there is 
one, are referred to as the ‘charitable entity’. 

2.2 Why this structure? 
The structures are established as a result of the restrictions under the Income Tax 
Assessment Act 1997. The restrictions are important to understand and are explained 
in this paper. 

2.3 Overview of the DGR trust and the charitable entity 
 

 DGR trust Charitable entity 

Tax status DGR trust is charitable and 
tax deductible. (see section 3) 

Charitable entity is charitable only 
and is not tax deductible. (see 
section 3) 

Grant making DGR trust is restricted to 
making grants to ‘doing 
DGRs’ which are also 
charities. (see section 4.1 and 
4.3) 

Charitable entity can make grants to 
charities and may be able to make 
grants for charitable purposes. (see 
section 4.1 and 4.2) 

Sub-funds Management accounts or sub-
funds can be established as 
part of the trust fund. (see 
section 7.3 and 6.4) 

Management accounts or sub-funds 
can be established as part of the trust 
fund. (see section 7.3 and 6.4) 

Donations/sponsorship DGR trust is ideal for tax 
deductible gifts and public 
appeals. (see section 5.1) 

Charitable entity is ideal for 
sponsorship, fundraising activities 
and bequests. (see section 5.1) 

Control of grants Donors cannot control or 
direct the recipients of the 
grants made from their gifts or 
management accounts – this 
requires care with marketing. 
(see section 4.4 and 6.4) 

Businesses can require in the 
sponsorship agreements the region 
or general terms for grants but 
cannot control or direct the 
recipients of the grants (section 4.4 
and 6.4). 

 

2.4 Additional trusts 
In addition to the DGR trust (and the charitable trust, if applicable), some 
community foundations have additional specific funds with the same 
incorporated trustee as trustee. These further trusts may be: 

• Disaster fund for individuals only - Trust fund only for the relief 
of individuals in necessitous circumstances. There are strict 
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requirements as to the granting under this category. It can be set up 
and endorsed prior to any disaster occurring but can only be applied 
if the trustee concludes the person is in ‘necessitous circumstances’ 
taking into account all financial circumstances including insurances 
or government pay outs the person is entitled to. (Charitable Fund 
and DGR – under the category for the relief of people in necessitous 
circumstances.) 

• Disaster relief fund for declared disasters – This is a category 
allowed from 1 July 2006. The trust fund can only be used for relief 
of people in distress as a result of a declared and sudden disaster. It 
enables funding for re-establishing a community. It has a shelf life 
of 2 years and can only be established and endorsed once a Minister 
declares a disaster or state of emergency. (Charitable Fund and DGR 
– under the category for the relief of people in distress after a disaster 
in Australia.) 

• Scholarship fund – This is a category allowed from 1 July 2006. 
The trust fund can only be used for scholarships, prizes or bursaries: 

o open to individuals throughout a state, territory or region of 
at least 200,000 people 

o open to Australian citizens or permanent residents only 
o which promote the recipients education in a primary, 

secondary or tertiary course 
o awarded on merit or reasons of equity. 

• Community or regional trusts – Some community foundations 
covering a broad region or state may agree to establish separate DGR 
trusts (and possibly, separate charitable trusts) for a specific 
community. This is to enable the community to have some assurance 
that the money raised will be used in their community. The detail in 
this paper about the DGR trust and the Charitable trust will apply in 
the same manner to these additional trusts, which at all times must 
be treated separately from the other trusts held by the trustee. 

3 Tax concessions and restrictions for charities 
3.1 Overview of tax concessions 

The structure of charities and the making of grants is constrained by tax 
considerations, in order for donations to be made and received in a tax effective 
manner. 

This is relevant to understanding the DGR trust and Charitable entity.  
Under Australian tax law there are two types of endorsement by the ATO relevant 
to charities.  The relevant tax legislation and ATO rulings and requirements are 
summarised in Attachment 1. 

(a) Tax concession charity (TCC).   
Both the DGR trust and Charitable entity have TCC status. 
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This was formerly known as “income tax exempt charity” or “ITEC”.   
A TCC, endorsed by the Australian Tax Office, is exempt from income tax 
and does not have to lodge income tax returns (unless specifically 
requested).1 

(b) Tax deductibility or, deductible gift recipient (DGR) status.   
Only DGR trust has DGR status.2 

Only certain types of organisations can receive tax deductible gifts.  
Deductions are claimed by the person or organisation that makes the gift 
(the donor).  The amount of the deduction depends on the type of gift – for 
a gift of money, it is the amount of the gift. 

The requirements for being endorsed by the ATO as TCC and for being endorsed 
as a DGR are quite distinct and not related. Every effort must be made not to 
confuse the 2 categories and to understand the differing requirements. 

3.2 Tax Concession Charity – TCC 
(a) Overview 

In order to be endorsed as a TCC, the organisation needs to have purposes and 
activities which are “charitable” within the legal meaning.  The ATO does not set 
the criteria to decide whether or not an organisation is a charity, this is established 
by case law.  The ATO has issued its interpretation of the case law in TR 2005/21.  

The characteristics of a charity are as follows. 

• It is an entity (eg corporation, unincorporated association, trust or 
partnership).  It must be a fund or an institution. 

• It exists for the public benefit or the relief of poverty. 

• Its purposes are charitable within the legal sense of that term (see below). 

• It is non-profit – ie profits and assets cannot be distributed for the benefit of 
members, directors or trustees both while operating and on a winding up. 

• Its sole or dominant purpose is charitable.  A trust’s sole purpose must be 
charitable. If an institution has purposes which, when viewed in isolation 
would not be charitable, they must be incidental or ancillary to the charitable 
purposes. 

(b) Charitable purposes of an entity 

In order to be endorsed as a TCC, the entity must have charitable purposes. 
Charitable purposes come under four headings. 

• The relief of poverty, sickness or distress (sometimes referred to the relief 
of the afflicted).  

• The advancement of religion. 

• The advancement of education. 

                                                
1 The organisation is also entitled to a rebate on FBT, an entitlement to a refund on imputation credits and, depending 

on individual state legislation, exemptions from payroll tax, stamp duties, rates and land taxes. 
2 As a public or ancillary fund under item 2 of the table in section 30-15 of ITAA 97. 
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• Other purposes beneficial to the community.  Examples include public 
works and community facilities, protection or benefit of animals, promotion 
of industry, commerce and agriculture, defence and public order, 
improvement and protection of the environment, and moral improvement. 

There is also an overriding requirement (other than for the relief of poverty) that 
there is a public benefit. Public benefit means: 

• a benefit to the community or a wide section of the public, eg not restricted or 
limited to descendants of a particular person or connected through employment 
or members of a club 

• not a private benefit.   
For the purposes of grant making for charitable purposes from the Charitable entity 
there are further requirements – see section 4.2. 

(c) Not charitable purposes 
Not all entities which are of benefit to the community are eligible to be endorsed as 
charitable. 
Purposes or activities which are not charitable can be grouped under the following 
heads. 

• To confer private benefits, such as membership based groups. 

• Sporting, recreational or social groups eg rowing clubs, football clubs, 
ethnic cultural associations.  However, there are limited circumstances 
where sport can be accepted as charitable. Freehills has a paper "Is sport 
charitable?" which covers these issues. 

• Political, lobbying or promotional purposes eg trying to change a law or 
policy. 

• Controlled by government eg state schools, state welfare department that 
helps homeless people.   

 
(d) Grants to non charitable entities for charitable purposes 

It may be possible to make grants from the Charitable entity for charitable purposes 
to an entity which is not charitable but extreme care must be taken – see section 4.2. 

(e) Special conditions – charitable purposes in Australia 
There are also some special conditions in the ITAA 97 which require the purposes 
and activities of  the Charitable entity to be in Australia.   
DGR trust may give only make grants to doing DGRs and this can include overseas 
aid funds. However, the Charitable entity may only make grants for charitable 
purposes in Australia. 

3.3 DGR categories 
As a totally separate and more limited group, some organisations will be eligible to 
apply for endorsement as a DGR, or may be specifically named in ITAA 97.  

Organisations can be DGRs without being TCCs. 



Structure and compliance for community foundations 

/Users/danielleannells/Downloads/Attachment+E+-+Structure+and+compliance+overview+for+ccommunity+foundations+(2).docx 
 page 7 

In order to be eligible to be endorsed as a DGR, the organisation needs to fit neatly 
into one of the categories (and one only) in Division 30. 

Categories of DGRs include the following. 
Grant making DGRs 

(1) Grant making foundations which are public or ancillary funds, or are 
prescribed private funds.   

DGR trust is grant making foundation which is a public ancillary fund.  An 
overview of the requirements applying to an ancillary fund is set out in 
Attachment 1. 

‘Doing’ DGRs 

(2) Public benevolent institutions (ie welfare groups) (PBI). 
(3) School building funds and library funds. 

(4) Universities and approved research institutes. 
(5) Necessitous circumstances funds. 

(6) Environment organisations on the register of environmental 
organisations. 

(7) Cultural organisations on the register of cultural organisations. 
(8) Developing country relief funds maintained by overseas aid funds. 

(9) Public libraries, museums and art galleries. 
(10) Health promotion charities, which have purposes for the prevention 

or control of diseases in humans. 
(11) Harm prevention charities, for the prevention and control of abusive 

behaviour among humans. 
From 1 July 2006, 6 new ‘doing’ DGR categories are available. 

(12) Scholarship fund. 
(13) Australian disaster relief fund. 

(14) Animal welfare charity. 
(15) Charitable services institution (institution that would be public 

benevolent institution, except for up to 50% of its activities include 
health promotion or harm prevention). 

(16) War memorial repair fund. 
(17) Developed country disaster relief funds established and maintained 

by a public benevolent institution. 
In addition, certain organisations have applied to the Government for “specific 
listing”. Organisations, if successful, are specifically named in ITAA 97 and are 
‘doing’ DGRS. Examples of these are Amnesty International Australia, RSPCA, 
the National Trust of Australia, the Nursing Mother’s Association of Australia, the 
Australian Sports Foundation, the Girl Guide’s and Scouts as well as a number of 
others. 
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‘Doing’ DGRs must comply with the restrictions applicable to the specific DGR 
category they are endorsed under.  These restrictions are different to the restrictions 
applicable to the DGR trust. 
This paper does not have the scope to deal with all these requirements and is 
restricted to the restrictions and requirements relevant for grant making trusts. 
 

4 Grant making by the foundation 
4.1 To whom can grants be made? 

It is important to understand the restrictions on grant making both operationally but 
also in relation to marketing the DGR trust and Charitable entity. 
For the purposes of the table below, an assumption has been made as to the terms 
of the trust deeds setting out the objects or purposes of the trust, and for the 
Charitable entity where it is the incorporated trustee, as to the purposes or objects 
as stated in the constitution. 
The objects or purposes of the DGR trust and the charitable entity MUST be 
checked first as they may be different to the general purposes described in the 
table below, for example, the charitable entity may only be able to make grants to 
charitable organisations and therefore not able to make grants for charitable 
purposes or individuals. This will be stated in the objects clause in the constitution 
or trust deed. 
If in doubt as to the purposes of the DGR trust or the Charitable entity,  please 
consult your solicitor. 
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 Charitable entity DGR trust   

Purpose  

[trust deed or constitution] 

Check this against the 
constituent document -
Providing money, property or 
benefits to or for Eligible 
Charities, or for Eligible 
Purposes, as the Trustee decides. 

Check this against the trust deed - Providing money, 
property or benefits to or for Eligible Charities, or for the 
establishment of Eligible Charities, as the Trustee 
decides. 

Eligible Charity  

[trust deed or constitution] 

Fund, authority or institution, 
which is charitable at law. 

Purposes and activities are 
predominantly in Australia. 

[TCC requirement] 

A fund, authority or institution: 

(a) which is charitable at law; and 

[TCC requirement] 

n/a (b) gifts to which are deductible under item 1 of the table 
in section 30-15 of the ITAA97 (‘doing’ DGRs) 

[DGR requirement] 

Item 1 covers all DGRs other than: 

(a) Other ancillary funds (ie other grant making 
foundations) 

(b) Prescribed private funds. 

(c) Political parties. 

(d) Artbank. 

The policy reason for the prohibition on giving to other ancillary 
funds or private funds is that these funds cannot carry out their 
own programs – they can only fund DGRs “doing the work”. If 
they could validly make grants to each other, their funds could 
circulate indefinitely without being used effectively in the 
community. 

Eligible Purpose  

[trust deed or constitution] 

A purpose that is charitable at 
law. 

The charitable purpose in carried 
out in Australia 

TCC requirement 

n/a 
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Before making any grants the following checks must be made as part of the grant 
making process and records kept of these checks. In some circumstances further 
checks will be required and these are expanded in sections 4.2 and 4.3. 
 

 Charitable entity DGR trust 

Checks before making grant 1. Check the Australian Business Register http://www.abr.business.gov.au to confirm 
the TCC status of the proposed recipient.  

2. Obtain a copy of the notice of endorsement as a TCC. 

 TCC endorsement will satisfy the 
in Australia requirement.  

3. If steps 1 and 2 and not 
satisfied, consider why the 
entity is not endorsed: 

(a) It may be charitable but has 
never applied for endorsement. 
Before making a grant see work 
that should be undertaken in 
section 4.2. 

(b) If the entity is not eligible to 
be endorsed as a charity then it 
may be possible, to make a grant 
for charitable purposes. Before 
making a grant see work that 
should be undertaken in section 
4.2. 

If not, the grant cannot be made. 

If steps 1 and 2 are not satisfied, the grant 
cannot be made. 

4. Check the Australian Business Register to 
confirm the DGR status of the proposed 
recipient. 

5. Either: 

(a) Obtain a copy of the notice of endorsement 
as a DGR and check that the entity is endorsed 
under one of the categories under subdivision 
30-B (which are the categories covered by item 
1), or 

(b) If the DGR is specifically named in ITAA 
97, check the Act for the listing, as these 
organisations will not have a DGR 
endorsement notice. 

Individuals  

 

Grants can only be made to 
individuals where it is for relief of 
poverty or there is a public benefit eg 
for educational scholarships. 

Grants cannot be made to individuals. 

 

4.2 Charitable purposes - Steps to take before making a grant for 
charitable purposes from the charitable entity 

1. This section applies only to grants being made from the charitable entity. 
2. Check the name of the entity on www.abr.gov.au for endorsement under Tax 

Concession Status. If there it does not show endorsement as a charitable institution 
or charitable fund then check under Entity Type to see if it states it is a government 
entity. We suggest your browse the ABR for a number of entities to familiarise 
yourself with the different listings. 

3. If it is not listed as a government entity - contact the entity and enquire as to whether 
they have ever tried to get TCC status. 

4. Depending on the type of entity and why it is not endorsed as a TCC, there is a 
slightly different procedure to go through to determine whether a grant is for 
charitable purposes. In general the project or activity to be funded by the grant must 
be: 
(a) over and above its normal duties; 

(b) for a charitable purpose (see section 3.2); and 
(c) for the public benefit. 
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5. Be aware that it is not sufficient for the entity to be not for profit and income tax 
exempt. It must either be endorsed as a TCC or you must assess whether a grant 
can be made for charitable purposes. To do this, Charitable entity must ask the 
entity for the following documentation and ensure the following process is 
undertaken: 

 

You need to understand Governmental 
entity 

Entity that is not 
eligible as a TCC 

Entity that has not 
applied to be a 
TCC 

1. Is it endorsed as a TCC. Check ABR and if it is not listed as a government entity, 
request an explanation. 

2. The reason why it is not 
endorsed as a TCC. 

Entities 
controlled by 
Federal, State 
or Local 
government 
are not 
charitable. 

It may be a 
membership body, 
or the principal 
purposes are not 
charitable ie sport, 
recreation or social. 
It may still be not 
for profit and 
income tax exempt 
but not charitable. 
See section 3.2(c). 

It may be charitable 
but never applied 
for endorsement. 
Even if it is not for 
profit and self 
assessing as income 
tax exempt it may 
still not be eligible 
for endorsement as 
a charitable entity. 
See section 3.2(c). 

3. Its functions and purposes.   Get the constitution, rules, or relevant statute, if it is a 
government entity. 

4. Its activities and projects. Check brochures, annual reports, website. 

5. The details of what the grant is 
for, and in particular whether the 
entity considers this to part of its 
usual or general purposes and 
activities. 

Grant application and further queries, if necessary. 

If the project or activity is for its 
usual or general purposes and 
activities, even if these appear to 
be charitable: 

The grant 
cannot be 
made. 

The grant cannot 
be made. 

An assessment 
needs to be 
completed as to its 
eligibility for TCC 
endorsement. 

It will be better to 
wait until the entity 
is endorsed by the 
ATO before making 
such a grant. 
Suggest the entity 
seeks endorsement 
from the ATO. 
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6. If the project or activity is not 
for its usual or general purposes 
and activities, how is it over and 
above its normal 
duties/activities? 

Request 
explanation of 
why the 
project or 
activity is 
beyond what is 
likely or 
normal for the 
entity to carry 
out.  
If it is over and 
above its 
normal duties 
and activities, 
go to step 7.  

Request 
explanation of why 
the project or 
activity is beyond 
what is likely or 
normal for the 
entity to carry out.  

Ensure it is not 
within the reason 
the entity is not 
eligible for TCC 
endorsement. 
If it is over and 
above its normal 
duties and 
activities, go to 
step 7 

Request 
explanation of why 
the project or 
activity is beyond 
what is likely or 
normal for the 
entity to carry out.  

If it is over and 
above its normal 
purposes and 
activities, go to step 
7 

7. If it is over and above the 
normal activities, is the project 
or activity for a charitable 
purpose? 

Understand the project or activity to be funded and review 
section 3 on the meaning of charitable. 

If not for a charitable purpose, the grant cannot be made. 
If it is for a charitable purpose, go to step 8. 

8. If it is over and above the 
normal activities and is for a 
charitable purposes, is it for the 
public benefit in Australia? 

Request in the grant application details of public or 
community benefit in Australia. Ensure the benefit is not for 
a restricted group or members only. 
If not for the public benefit in Australia, the grant cannot be 
made. 
If it is for the public benefit in Australia, and satisfies all the 
other elements above, the grant can be made. 

 

6. If after obtaining all the above information and analysis, Charitable entity decides 
to make the grant for charitable purposes, then it must specify and limit in writing 
the purposes of the grant in the grant agreement or terms of the grant.  

4.3 DGR trust – Grants ‘through’ DGRs to other entities 
DGR trust is limited to existing solely for the purpose of providing money, property 
or benefits to entities which are charitable and are ‘doing’ DGRs (referred to in this 
section as ‘doing’ DGRs). 

Sometimes the DGR trust may wish to assist an entity or project which is not 
endorsed as a ‘doing’ DGR but who has requested or suggested that the grant be 
made to a ‘doing’ DGR who will then pass the grant on. This is sometimes referred 
to in the charitable sector as ‘auspicing’. 

Auspicing cannot be used to achieve something which is not otherwise permitted. 
Grants should only be made to DGRs for activities and projects within their 
principal purposes ie those for which the entity received its endorsement. So an 
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environmental organisation should receive grants for its environmental work, a 
welfare body for its direct relief work. 

DGR trust is most likely to work with Foundation for Rural and Regional Renewal 
(FRRR) and endorsed Public Benevolent Institutions (PBIs), in this manner. 

FRRR is specifically listed in ITAA 97 as a ‘doing’ DGR and has very broad 
purposes and powers. It exists to provide money and benefits for charitable 
purposes for the benefit of rural and regional Australia. It does not have the same 
restrictions on grant making that DGR trust has. FRRR’s ability to work with 
community foundations has been expanded from 1 July 2007 and community 
foundations should contact FRRR if they have a program or project they wish 
FRRR to assist with fundraising or if they wish FRRR to establish a regional 
donation account. 

PBIs are welfare bodies which are able to work with individuals (which DGR trust 
cannot do) and can partner or contract with another entity to provide some services. 
If these services are within the DGR’s purposes and it is a genuine working together 
with the DGR taking some ownership and control of the services, then it can be 
considered part of the DGR’s services and eligible for the DGR trust to make a 
grant for those services. 

If the DGR trust wishes to make a grant that is to be applied to a service or project 
done by an entity without DGR status but there is a DGR suggested as the recipient 
of the grant, then the DGR trust should: 
1. obtain details of the services or project to be funded by the grant; 

2. obtain details of the DGR category of the suggested DGR (from the notice of 
endorsement from the ATO); 

3. obtain the purposes (from the constitution, rules or statement of purposes) of 
the DGR; 

4. check the usual activities of the DGR (from brochures, annual reports and 
website); 

5. request information about the level of involvement of the DGR in the services 
or project; and  

6. request the DGR confirm that they consider the services and project and 
relationship with the entity to be within their purposes and will not effect their 
DGR status. 

Failure to go through this process and satisfy these checks will not only jeopardise 
DGR trust’s tax status but also may jeopardise the DGR receiving the grant on 
behalf of the other entity. 

4.4 DGRs which are not charitable 
Victoria and NSW have passed legislation enabling ancillary funds and ppfs to ‘opt 
into’ new legislation which has the effect of enabling the foundations to give, in 
NSW, to DGRs whether or not they are charitable, and in Victoria, to DGRs which 
would be charitable but for their connection with government. 

However, when an ancillary fund or ppf opts into this legislation it must change its 
own tax status from a charitable fund to an income tax exempt fund (ITEF) with the 
ATO. 
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In following this process, these foundations will then be able to make grants to 
CFA, emergency services, local hospitals and health centres which are owned by 
government, local government libraries, museums and art galleries, provided they 
are endorsed as DGRs. 

There have been some hold ups in the co-ordination of the legislation which 
required both State and Federal changes. Philanthropy Australia will be issuing 
guidelines on how to opt in to the legislation and change the tax status later in 2007. 
Other states and territories will need to check when and if similar legislation is 
proposed in their state or territory. 

4.5 Discretion as to grant making 
The incorporated trustee has the discretion as to grant making. This discretion 
cannot be delegated other than an internal delegation to employees or directors of 
the trustee.  

Advisory committees may be established. The advisory committees do not have the 
power to exercise any of the discretions under the trusts.  This must be done by the 
trustee.  
The trustee can receive recommendations as to the exercise of the discretion eg 
through the advisory committees. The trustee cannot be directed by a donor as to 
who to make a grant to, either at the time of the gift or after.  This applies to both 
DGR trust and Charitable entity. 
The trustee can decide to fundraise for a particular purpose, such as establishing a 
public appeal for a bushfire fund. The discretion to apply the money raised for a 
particular purpose has then been made and it is not effected by donors making gifts 
specifically for the bushfire fund. 
The power to exercise the discretion must be exercised for proper purposes and not 
ulterior motives or be influenced by factors not relevant to the reason for the power. 
This means that commercial factors must not play a part in deciding which Eligible 
Charity receives grants – this must be determined on a review of the best means to 
help the community.  

4.6 GST 
If the DGR trust or Charitable entity requires grant recipients to sign a grant 
agreement setting out conditions or obligations, beyond the standard conditions the 
ATO has agreed to, then GST will be payable by the grant recipient. 
Freehills has a paper on GST and Grants, with a sample grant agreement without 
GST. 

5 Receiving donations  
5.1 Choice of foundation 

Rationale for public to use a community foundation 
General donations: There is no tax advantage in a member of the public 
making a donation through the DGR trust rather than going direct to the 
DGR to whom the DGR trust makes the grant.  However, in some cases a 
person may choose to donate to the DGR trust because it supports the work 
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of the DGR trust and prefers to rely on the DGR trust to make a decision 
about where the grant should go rather than the person making a donation 
to a specific charity.  In many cases people are attracted to setting up a 
named endowment for on going benefit of the community. 

The options and considerations for a donor in deciding how to give to charity 
are explained in a Freehills paper entitled “Giving Options”. 

Bequests: The public could wish to make bequests to Charitable entity (no 
tax deductible status is required if it is a bequest of money). 

Rational for businesses to use community foundations 
As in the case of public donations, there is no tax advantage for a business 
to make a donation through the DGR trust rather than going direct to a DGR, 
nor in providing sponsorship money to the Charitable entity rather than 
direct to a charity. The primary advantage for a business is the ability to 
centralise its grant making and for the responsibility, including 
administration, to be with the Foundation. 
Businesses will generally provide a sponsorship grant to the Charitable 
entity as this entity gives greater flexibility as to recipients of grants from 
the Charitable entity. Generally it will be a condition of the sponsorship that 
grants from the money provided by the business be recognised as coming 
from the business. The Charitable entity then has the discretion as to the 
charitable entities and projects to receive the grants. 
Payment by the business of a sponsorship grant must also include an amount 
for GST. Charitable entity will pay GST on the sponsorship amount as it is 
undertaking to supply advertising and PR. The business should be able to 
claim an input tax credit. Donations do not attract GST. 

5.2 Public invitations 
DGR trust is required to invite the public to donate to the public ancillary fund. It 
does this through marketing, functions, public appeals and brochures and websites 
inviting the public to donate. 

The DGR trust and the Charitable entity must be registered for fundraising in each 
state and territory it is fundraising (where the state or territory requires registration 
or licensing). 

5.3 False and misleading statements 
There are several legal requirements under both State and Federal Acts specifying 
that advertising cannot be false and misleading.  
In all publicity material the DGR trust and the Charitable entity must be described 
in a manner which does not mislead the donor or grant applicant as to its possible 
activities and operations. 

5.4 Receipts 
Receipts must be given from the DGR trust setting out the amount of the gift, the 
fact it is a gift, the name and ABN of the DGR trust. 
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6 Marketing of the sub-funds and management accounts 
6.1 No separate fund 

Some of the strictest requirements apply in describing both orally and in writing the 
operation, and in particular the marketing, of management accounts (sometimes 
referred to as ‘sub-funds’). 

Within both the DGR trust and the Charitable entity management accounts can be 
created by name of specific projects, names of donors or regions. These types of 
management accounts are part of the main trust fund and are not separate funds. 
Care must be taken in setting up and operating these management accounts that a 
separate fund is not created.   
If a separate fund is created in the DGR trust the donor will not be able to claim a 
tax deduction. If a separate fund is created in both the DGR trust and the Charitable 
entity, tax concession charity status may be lost. 

On 30 June 2004, the ATO completed its review of the issues around donor requests 
and ‘sub funds’ and issued Tax Determination (TD2004/23), strictly restricting the 
way sub-funds can be marketed and operated. 
The review of the issues and release of the TD arose from the growth of community 
foundations allowing donors to make requests as to application of the donations, 
and name a sub-fund to record the donations, income and payments. 

Sub-funds can only be structured as management accounts within the trust fund and 
cannot be a separate fund. A separate fund can arise if there are separate rules 
relating to its operation outside of the sole discretion of the trustee, such as separate 
investments or directions as to grant making. 

6.2 No obligation or assurance 
The tax determination goes further than disallowing donor directions and refers to 
the trustee having an obligation, or where the trustee gives an assurance, to a donor 
that grants will be made in accordance with donor requests. 
Examples of obligations and assurances which could create a separate fund, 
include: 

i. oral or written statements that the trustee will always comply with 
the donor’s requests, provided they come within the purpose of the 
foundation, or that the donor may direct the trustee as to grant 
making; 

ii. oral or written statements that the trustee will not distribute money 
from a management account without first obtaining and considering 
a request from the donor; 

iii. where the trustee is required to inform the donor if it wishes to 
depart from the donor’s request; 

iv. if a donor is orally advised by a representative of the trustee “not to 
be too concerned about what it says on the forms as we will always 
follow donors’ preferences provided they come within the terms of 
the trust”. 
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The obligation or assurance can arise from the foundation in the marketing material, 
the donation or ‘application/establishment’ form or from oral assurances given by 
a representative of the foundation. 
The tax determination emphasises that caution must be exercised at all stages of 
dealing with donors to ensure they never receive an assurance or believe that there 
is an obligation that the trustee will comply with a request as to grant making. 

Attachment 2 has a sample donation form and acknowledgement. 

6.3 Naming of sub-funds 
The ATO suggests that use of the word “fund”, “sub fund” or “foundation” to 
describe a management account may be misleading. This will depend on the context 
and any accompanying description eg if all the documentation from the foundation 
makes it clear that a fund or sub fund is just a management account of the foundation 
under the control of the trustee of the foundation, then fund and sub-fund may not 
be misleading, but you cannot use ‘foundation’ and ‘trust’ in the name of a sub-
fund.  

We recommend you avoid the use of this terminology and refer to donations, 
programs and management accounts. Adopting the terminology often used for 
grants from bequests eg the “John Smith Bequest”, a management account could be 
named the “John Smith Donation” and instead of referring to Special Interest Funds, 
it could be Special Interest Programs, ie Bushfire Relief Project (rather than fund 
or sub-fund). 

7 Managing the trust funds 
This section deals with application of the funds, other than in grant-making. 

7.1 Investment 
The funds in the trust funds need to be invested and an amount can be used for 
administration and management expenses. 

The trust deeds provide that the money in the trust funds must be invested in the 
manner in which trustees are permitted to invest under the laws of Victoria. 

The Trustee Act 1958 (Vic) provides that trustees can invest in any form of 
investment but the power of investment must be exercised with care, diligence and 
skill of a prudent person engaged in the business of the trustee. The Trustee Act 
also requires the trustee to, at least once a year, review the performance of the trust 
investments.  
The Trustee Act also makes other provisions relating to the duties of a trustee in 
connection with investments and matters which the trustee must have regard to in 
exercising the power of investment (sections 7 and 8), including the desirability of 
diversification, the nature and risk of the investments and the costs of the 
investments, among others listed in the Act.  

The trust deeds and the ATO require that the trustee does not separately invest the 
funds attributed to the management accounts.  

As DGR trust and Charitable entity are both TCCs they can claim a cash refund 
from the ATO of franking credits paid on any dividends received. 
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7.2 Administration expenses and commission 
The trust deeds allow the trustee to be indemnified out of the trust funds for all costs 
and expenses incurred by the trustee relating to operating and administering  the 
trust and all matters incidental to the trust.  

The recovery of disbursements covers all reasonable costs and expenses of carrying 
out the objectives of the trust, such as asking the public to donate and requesting 
sponsorship money into the DGR trust and Charitable entity, managing the trust 
funds and the research and administration necessary for making grants. 

7.3 Sub fund or management accounts 
As part of the internal accounting of the trust funds, separate management accounts 
can be kept for the various projects, donors and general funds. However these 
management accounts or sub-funds must not be separately accounted for in the 
statutory financial statements of the DGR trust or Charitable entity. 

As noted under "Investment", the money in the management accounts cannot be 
separately invested. 

The trustee must ensure the ongoing communications relating to the management 
accounts, in the media and with donors or stakeholders, make it clear that the 
management account is part of the trust fund and that the trustee makes the decision 
as to the grant-making. This extends to the annual report and any other publicity the 
DGR trust and Charitable entity might undertake in connection with any grant-
making. It also includes letters to the donors and companies reporting on the 
amounts noted in the management accounts and the distributions made from the 
management accounts. 

7.4 Gift fund 
In addition, the DGR trust must keep a management account and separate bank 
account for the gifts received and for the income earnt on those gifts. This is referred 
to as the gift fund in the DGR trust deed and is also required under section 30-125 
of ITAA 97.  

The ATO ruling on gift funds (TR 2000/12) sets out what should be recorded in the 
gift fund and requires in the addendum to this tax ruling that the gift fund should be 
in a separate bank account. If the money received by the DGR trust is derived solely 
from donations and the interest or dividend income earnt on these amounts, it may 
be that all amounts are correctly shown in one set of accounts and one bank account, 
as it operates as the gift fund. 

However proceeds from fundraising events or sponsorship are not gifts are should 
not be included in the gift fund. 

7.5 Accumulation 
In order to maintain the TCC status, the DGR trust and the Charitable entity (if only 
grant-making) must carry out its charitable objects by making grants each year of 
at least 80% of the income earnt on the trust funds. The DGR trust and Charitable 
entity should have systems in place which ensure that at least this percentage is 
being met in grant distributions 
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Attachment 1 - Legislative provisions 

 

DGR trust 
Tax legislation 

DGR status 
Section 30-15 of the Income Tax Assessment Act 1997 (ITAA 97) provides for the 
deductibility of certain gifts to the recipients outlined in the table in that section.  
Item 2 of the table refers to " A public fund, …, established and maintained under 
a will or instrument of trust solely for … the purpose of providing money, property 
or benefits to a fund, authority or institution gifts to which are deductible under item 
1 of this table … [or for] … the establishment of such a fund, authority or 
institution". 

Section 30-125 in Subdivision 30-BA provides that an ancillary fund is eligible for 
endorsement as a DGR if the following requirements are met. 

1. It must be established by a will or by trust instrument. 
2. The objects and activities of the trust must be limited solely to providing 

money, property or benefits to funds, authorities or institutions under any of 
the tables in Subdivision 30-B to which gifts are deductible (ie other DGRs). 

3. The trust instrument must permit the trustee to only invest the money in the 
way that a Commonwealth, State or Territory law allows trustees to invest 
money. 

4. The public must be invited to, and must in fact, contribute to the fund. 
5. Any sub-funds must not be separate trusts or funds. 

6. The fund must be managed by a committee or board, a majority of the 
members of which have a degree of responsibility to the community. 

7. The fund must be not-for-profit, i.e. the trust instrument must prohibit profit 
distributions to the trustee, its directors or members and the trust instrument 
must specify that on a winding up any surplus assets must go to a fund, 
authority or institution to which gifts can be deducted under Subdivision 30-
B. 

8. It must maintain a gift fund and provide in the trust instrument that on the 
winding up of the gift fund, or on the revocation of the endorsement as a 
DGR, any surplus assets of the gift fund must go to a fund, authority or 
institution to which gifts can be deducted under Subdivision 30-B. 

9. Receipts for gifts must state the name of the fund and the fact that they are 
receipts for gifts. 

10. It must have an ABN. 

TCC status 
Section 50-1 of ITAA 97 provides for the income tax exemption of recipients in the 
table in the section. 
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Item 1.5B refers to a “fund established in Australia for public charitable purposes 
by…instrument of trust”. 

Special conditions apply. Section 50-52 requires the fund to be endorsed by the 
ATO. 

Section 50-60(b) applies to DGR trust as a fund referred to in item 2 of the table in 
30-15. 

Taxation rulings 
TR 95/27: Ancillary funds are subject to the requirements of the Australian 
Taxation Office set out in TR 95/27. TR 95/27 covers the criteria applicable to all 
public funds. TR 95/27 was written before the enactment of ITAA 97 and refers to 
the equivalent provisions of the Income Tax Assessment Act 1936 (ITAA 36) and 
does not refer to the endorsement process inserted in ITAA 97. 

TR 2000/12:  TR 2000/12 and its addendum set outs th e requirements of the ATO 
relating to the operation of gift funds, required for DGRs. 

TD 2004/23: Taxation Determination TD 2004/23 sets out the ATO’s views on 
sub-funds. 

 
 

Charitable entity 
Tax legislation 

DGR status 
Charitable entity is not endorsed as a DGR. 

 
TCC status 

Section 50-1 of ITAA 97 provides for the income tax exemption of recipients in the 
table in the section. 

Item 1.5B refers to a “fund established in Australia for public charitable purposes 
by…instrument of trust”. 

Special conditions apply. Section 50-52 requires the fund to be endorsed by the 
ATO. 

Section 50-60(a) applies to Charitable entity which requires Charitable entity to 
pursue its charitable purposes solely in Australia. 

Taxation rulings 
TR 2005/21: This detailed ruling explains the ATO’s interpretation of the meaning 
of charitable purposes and is a useful reference. 

  



Structure and compliance for community foundations 

/Users/danielleannells/Downloads/Attachment+E+-+Structure+and+compliance+overview+for+ccommunity+foundations+(2).docx 
 page 21 

Attachment  2 – Sample donation form and acknowledgement 

Donation Form and Terms for Donor Requests 

 
To: B Foundation Ltd (the Trustee) 
 as trustee of B Foundation. 

 

1 Name and address of 
Donor:_____________________________________________(Donor) 

_____________________________________________ 
_____________________________________________ 

_____________________________________________ 
_____________________________________________ 

2 Contact details: 
Home telephone:___________________________ 

Work telephone:___________________________ 
Mobile:___________________________ 

Fax:___________________________ 
Email:___________________________ 

3 Specify preferred method and number for 
contact:___________________________ 

______________________________________________________ 
______________________________________________________ 

______________________________________________________ 
Donations 

4 The Donor proposes to make unconditional gifts to B Foundation, starting with 
a gift of: 
$ _______________ 

5 The Donor requests a management account be maintained by the Trustee for the 
recording of gifts from the Donor and others as requested by the Donor in writing, 
and money received from those gifts.  
The Donor requests the management account be named, subject to the Trustee's 
discretion: 

___________________________________________________________________ 

6 The Donor acknowledges: 
§ the gifts form part of the trust fund of B Foundation and do not form a separate 

fund; 
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§ the Trustee may change the name of the management account if it is required 
under law or recommended by the ATO and will consider any request from the 
Donor as to a change in name; 

§ the assets will not be invested separately from the trust fund; 

§ the assets will not be separately accounted for in the statutory financial 
statements of B Foundation, though, separate management accounts in respect 
of the assets will be maintained for the purposes of internal management and 
identification. The Trustee may provide reports of the investments and 
application of the management account to the Donor but is not to be under an 
obligation to do so; 

§ the Trustee may at any time cease to maintain a management account and 
account for the money and investments in the general accounts for the Trust 
Fund. 

Maintenance 

7 The Donor intends to make the following gifts over the next _______ years: 

__________________________________ 
__________________________________ 

__________________________________ 
__________________________________ 

__________________________________ 
8 [Insert Trustee's policy on distribution and accumulation of income here – most 

trust deeds will require 80% of earnt income to be distributed – this is normally the 
minimum allowed by the ATO as well] eg The Trustee's policy is to grant a 
minimum of 80% of all income generated from investment 
________________________ 

[Sometimes the Trustee may also decide to distribute capital. If so, this should be 
stated. If not, this should be stated] 

Donor's preferences on distribution and accumulation of amounts accounted for in 
the management account or amounts to be 
distributed:__________________________________ 
______________________________________________________________ 

______________________________________________________________ 
______________________________________________________________ 

______________________________________________________________ 
______________________________________________________________ 

______________________________________________________________ 
The Donor acknowledges that the Trustee may take the above preferences into 
account but is under no obligation and gives no assurance that these preferences 
will be followed. 

Grant making procedures 

9 [Insert grant making procedures here ie number of times a year and process 
undertaken eg B Foundation will advise donors each year of the proposed grant 
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making procedures for that year OR B Foundation distributes in general twice a 
year. It calls for submissions from the community in April and September, these are 
then evaluated and one or more programs identified as suitable for the Foundation 
to support. An outline of these programs is sent to those donors who have requested 
an opportunity to indicate a preference for these programs.  Donors [who have 
donations in a management account of over $x at the time of grant making] may 
request distributions to other programs for consideration by the Trustee. The 
Trustee is not required to follow any requests or preferences from the Donors and 
has sole discretion as to the grant making.] 
The rest of this section should fit in with the outline of the grant making process 
– these are suggestions only…..and may be marked as options for the Donor to 
complete… 

10 The Donor has the following areas of interest or specific charities of interest (if 
relevant) which the Trustee may take into consideration when grant making: 

______________________________________________________________ 
______________________________________________________________ 

______________________________________________________________ 
______________________________________________________________ 

______________________________________________________________ 
______________________________________________________________ 

11 The Donor wishes to make a standing request to the Trustee that funds from the 
Donor's gifts be applied to: 

______________________________________________________________ 
______________________________________________________________ 

______________________________________________________________ 
12 The Donor wishes to be informed of the Trustee's proposed grant making program 

together with an outline of any eligible charities the Trustee is considering funding 
YES _______ 

NO _______ 
13 The Donor proposes to make requests to the Trustee as to the application of the 

funds from the Donor's gifts for grant making  from time to time.  
14 The Donor wishes to establish an advisory committee to assist it in making requests 

to the Trustee. The point of contact between the Donor and the Trustee for 
indicating any requests for grant making is:   (complete name, address, phone 
numbers and email address) 
_________________________________________________ 

_________________________________________________ 
_________________________________________________ 

_________________________________________________ 
_________________________________________________ 

_________________________________________________ 
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_________________________________________________ 
Preferred method of contact:__________________________ 

15 The Donor understands, in relation to any option as to making requests or indicating 
preferences as to grant making that: 

o the Trustee is not required to respond to any request or indicated preference or 
to make a grant in accordance with a request or preference; 

o the Trustee may invite the Donor to make any requests or indicate preferences 
at certain times but the Trustee is not required to invite the Donor;  

o the Trustee may make grants from the funds from the Donor's gifts along with 
other money in the trust fund without first advising the Donor or seeking a 
request. 

16 On the Donor's death, the Trustee may agree to continue the named management 
account and receive requests from a person nominated by the Donor, if that person 
signs an acknowledgement or form similar to this from as required by the Trustee. 
Complete the details of the person, if the Donor wishes to make that nomination in 
this form: 

(complete name, address, phone numbers and email address) 
_________________________________________________ 

_________________________________________________ 
_________________________________________________ 

_________________________________________________ 
_________________________________________________ 

_________________________________________________ 
_________________________________________________ 

 
I understand the management of donor requests in accordance with the above paragraphs is 
necessary for any donations from me to be tax deductible. 

 

DATE: ____________________________________ 
 
SIGNED by the 
Donor:   _____________________________________ 

 
Name of signatory:  _____________________________________ 

 


